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Malicious prosecution is distinguishable from an action for malicious arrest, for malicious abuse of process, and other 
actions of a similar nature. 


An action for malicious prosecution has been distinguished from other actions of a similar nature, such as an action for false 
imprisonment. ! The action for abuse of process, often denominated "malicious abuse of process," is sometimes confounded 
with the action for malicious prosecution,” and while they are similar in that both involve improvident use of the courts,” abuse 
of process and malicious prosecution are separate and distinct torts.” Abuse of process is concerned with the wrongful use of 


process after it has been issued, while the tort of malicious prosecution is concerned with the wrongful issuance of process.” 
Abuse of process, unlike malicious prosecution, typically focuses on the actions of those prosecuting the case after legal process 


has been initiated, that is, after probable cause has been established.° If a defendant prosecutes an innocent plaintiff for a crime 
without reasonable grounds to believe them guilty, it is malicious prosecution, while if the defendant prosecutes the plaintiff 


with such grounds to extort payment of a debt, it is abuse of process.’ Another distinguishing feature between an action for 
malicious prosecution and an action for abuse of process is that in the former, and not in the latter, it must appear that the action 


has terminated.° 


Malicious prosecution differs from malicious arrest only in that malicious prosecution contains the additional element of 


showing that a prosecution was carried on.” Typically, a warrantless deprivation of liberty from the moment of arrest to the time 
of arraignment will find its analog in the tort of false arrest, while the tort of malicious prosecution will implicate postarraignment 


deprivations of liberty. 14 


"Vexatious suit." 
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Under a statute, a "vexatious suit" is an action based upon a prior civil action, whereas a malicious prosecution suit ordinarily 


implies a prior criminal complaint. 'l A vexatious suit action is governed by same principles as applied in malicious prosecution 


action, "7 and requires a plaintiff to establish that (1) the previous lawsuit or action was initiated or procured by the defendant 
against the plaintiff; (2) the defendant acted with malice, primarily for a purpose other than that of bringing an offender to 


justice; (3) the defendant acted without probable cause; and (4) the proceeding terminated in the plaintiff's favor. 
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